CITY OF TIGARD, OREGON
RESOLUTION NO. 06-CH

A RESOLUTION AND FINAL ORDER APPROVING THE ASH CREEK ESTATES SUBDIVISION
(SUBDIVISION  (SUB) 2003-00010/PLANNED DEVELOPMENT REVIEW (PDR) 2003-
 00004/ZONE CHANGE (ZON) 7003-00003/SENSITIVE LANDS REVIEW (SLR) 2003-

00005/ADJUSTMENT (VAR) 2003-00036/ADJTUSTMENT (VAR} 2003-00037) — ON REMAND
FROM LUBA; AND ADOPTING FINDINGS AND IMPOSING CONDITIONS.

WHEREAS, the Planning Commission initially reviewed this case at a public hearing at its meeting on
July 7, 2003; and |

WHEREAS, the Planning Commission made motions to both deny and approve the application, both of
which failed in a 4-4 tie vote; and

WHEREAS, the by-laws of the Planning Commission and Robert’s Rules of Order specify that if an
affirmative vote in favor of an application is not attained, the application is denied. Since the denial
occurred de facto, no findings were adopted, and the denial is without prejudice; and

WHEREAS, the City Council held a public hearing on the appeal of the denial on August 12, 2003 and
September 9, 2003; and

WHEREAS, the City Council adopted findings and conditions of approval that were prepared by the
applicant, Winwood Construction, on October 28, 2003 by Resolution 03-58; and

WHEREAS, the Resolution contained an erroneous date refererice and was corrected by adopting the
amended Resolution 03-61 on November 4, 2003; and

WHEREAS, the City Council’s decision was appealed to the State Land Use Board of Appeals (LUBA)
on November 25, 2003 based on 25 alleged errors and sub errors in the decision; and

WHEREAS, LUBA concluded in their Final Opinion and Order (LUBA. No. 2003-194) on August 20, -
2004 that 21 of those assignments of error were denied, but remanded the decisions back to the city on

four issues; and

WHERFEAS, the City Council on February 22, 2005, after a duly noticed hearing approved the revised
application on remand; and

WHEREAS, the City’s February 22, 7005 decision was appealed to LUBA, which remanded the
decision on the very narrow issue whether CDC 18.350.100.B.3a(1) had been complied with as to those
trees that were protected in the tree plan originally approved but not protected in the tree plan submitted

on the first remand; and
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WEEREAS, applicant has submitted a second revised tree plan that designates those 23 trees for
protection but is otherwise the same as the revised tree plan;

NOW, THEREFORE, BE IT RES OLVED by the Tigard City Council that:

SECTION 1:

SECTION 2:

SECTION 3:

The Tigard City Council approves applications SUB2003-00010/PDR2003-
00004/ZON2003-00003/SLR2003—00005/VAR2003~00036/VAR2003-00037 -
Ash Creek Estates Subdivision — subject to the conditions of approval stated in
the staff’s January 25, 2005 report to Council, attached hereto as Exhibit A and
incorporated herein by this reference and the additional conditioh (Condition 59)
stated in Section 3 of this resolution. The Council adopts the findings stated in
the January 25, 2005, staff report, and the additional finding stated in Section 2.

The Council adopts the following additional finding:

CDC 18.350.100B.3.a(1) requires that in planned developments:

(1) The strects, buildings and other site elements shall be designed and located to
preserve the existing trees, topography and natural drainage to the greatest
degree possible;

LUBA has remanded this matter on the narrow issue whether this standard has
been met, given that the original tree plan showed that trees would be protected
within certain areas and the revised tree plan showed that 23 trees would be
removed within the area designated for protection in the original tree plan. The
applicant has submitted a second revised tree plan, dated September 22, 2005, that
protects all 23 trees that were the basis for the LUBA remand.  The second
revised tree plan is otherwise identical to the revised tree plan submitted after the
first remand. LUBA explicitly stated that the remand issue was limited to

consideration of those 23 trees.

The Council finds that because the 23 trees at issue will be protected, the standard
of CDC 18.350.100B.3.a(1) is met. The site elements have been designed and
located to preserve existing trees to the greatest extent possible.

The Council imposes the following additional condition of approval (Condition
59):

Applicant shall comply with and implement the second revised tree plan (dated
September 22, 2005). Applicant shall protect trees designated for preservation in
ihe second revised tree plan as provided in Conditions 55 through 58 (Exhibit A).
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SECTION 4: The Tigard City Council incorporates resolutions 03-61 and 03-58 along with the
related findings attached hereto as Exhibit B and Exhibit C respectively and
incorporated herein by this reference to the extent that the findings contained
therein do not conflict with the findings adopted in Sections 1 and 2.

SECTION 5: ~ This resolution is effective when notice of the decision is mailed.

th
PASSED: This )€~ day of _;-jﬂzszjuwua_zooﬁ.

Mayor, Qity of Tigard

A/'T/EST:
Gt uing 6408810,

City Recorder — City of Tigard
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) ' C ) | EXHIBIT A

Agenda ltem:
- Hearing Date: Februau 8l 2005 Time: 7:30 PM

. ctvornioaRn -
; ) . Commmity Development.
REGON  SerAseroms

e
~90 DAY REMAND PERIOD = 3/13/2005

SECTIQN . APPLICATION SUMMARY

FILE NAME: . REMAND of ASH CREEK ESTATES SUBDIVISION
LUBAFILENO:  2003-194 , - '
- CITY CASE NO’S: Subdivision (SUB) SUB2003-00010
Zone Change (ZON) ZON2003-00003
Planned Development Review (PDR) : - PDR2003-00004
Sensitive Lands Review (SLR) . SLR2003-00005
Adjustment (VAR) \ VAR2003-00036
Adjustment (VAR) VAR2003-00037
APPLICANT: Dale Richards : "OWNER: ErnestE. and Elda H. Senn
Winwood Construction 9750 SW 74" Avenue
12655 SW North Dakota Street Tigard, OR 97223
| Tigard, OR 97223
PROJECT ' Kurahashi and Associates
CONTACT: Atin: Greg Kurahashi

15580 SW Jay, Suite 200

Beaverton, OR 97006

REQUEST: The State Land Use Board of Appeals (LUBA) has remanded City Council's
approval of a 29-lot planned development on 9.3 acres and associated sensitive
lands and adjustment reviews for additional findings to support their decision. This
hearing is limited to the four specific assignments of error which are generally:

1} the City’s acceptance of lower “K” values in relation to the proposed vertical sag
curve on SW 74" and demonstration that the City Engineer is authorized to
approve such deviations to adopted street standards,

2) the requirement that the applicant prepare and submit a tree plan that identifies
the size, species, and location of trees on the site, provides a removal plan,
protection plan, and mitigation program in accordance with TCDC18.790,

3) revised findings are required for the proposed curb tight sidewalks on SW 74"
to address the relevant criteria of TCDC 18.370.C.11., and

4) additional findings related to the landscape protection criteria of TCDC

18.745.030.E.
ZONING
DESIGNATION:  R-4.5: Low-Density Residential District.
LOCATION: 9750 SW 74™ Avenue; WCTM 18125DC, Tax Lots 300 and 400.
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APPLICABLE
REVIEW _
CRITERIA: Community Development Code Chapters 18.370, 18.790, and 18.810

SECTION II. STAFF RECOMMENDATION

Staff recommends that the Gity. Counicil dccept and adopt the additional findings preséntéd in’ the
applicants submittal, as further efaborated on within-this -report and find that the proposed Planned
Development and streét adjustments will not adversely affect the health, safety and welfare of the City
and meets the Approval Criteria ‘outlined in this report. Therefore, Staff recommends APPROVAL,
subject to the Conditions of Approval-and Findings adopted previously as Resolution 03-61 and further

refined, and amended within this report: . - -

: CONDITIONS OF APPROVAL _
(Note, conditions #1-51 are from the original decision and are included for reference only) _
THE FOLLOWING CONDITIONS SHALL BE SATISFIED PRIOR TO COMMENCING ANY ONSITE
IMPROVEMENTS, INCLUDING GRADING,EXCAVATIGN AND/OR FILL ACTIVITIE?S: S

Submit to the Planning Department (Morgan Tracy, 639-4171, ext. 24'2‘8) for review and
approval:

1. Priorto site work, the applicant shall submit an arborist report with tree protection
recommendations, and shall provide the City Arborist with a construction sequence including
installation and removal of tree protection devices, clearing, grading, and paving. '

2. Prior to site work, the applicant shall submit a complete set of construction documents with the
tree locations for the City Arborists review. The applicant will not cut any healthy trees within
the designated open space tract. Furthermore, the applicant shall not cut any healthy trees in
the tree preservation areas of Lots 1-18, which shail be defined as the area at least 15’ from
the rear of the building footprints. However, if an arborist determines that trees in these areas
are dead, diseased, or pose a safety hazard, then the applicant shall remove affected trees
from those areas. . :

3. Prior to site work, the applicant shall notify the City Arborist at least 48 hours prior to
commencing construction when the tree protection measures are in place so that he may verify
that the measures will function properly. '

4. Prior to site work, the applicant shall provide evidence of all necessary approvals for work
within the wetlands from US Army Corps of Engineers and the Division of State Lands.

5. Prior to site work, the drainage tract must be clearly identified in the field with permanent
(preferably with minimum 4-foot-tall black chainlink) fencing so as to insure no grading or
material is placed in this area. Any fencing that is damaged during construction must be
replaced prior fo final building inspection. If the damage is such that it will no longer effectively
identify the tract, it shall be replaced/reinstalled immediately.

6. Prior to site work, a signed approval shall be included with the City’s construction drawing
packet.
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Submit to the Engineering Department (Kim McMillan, 639-4171, ext. 2642) for review and
approval: o

7. Prior to approval of construction plans, the applicant shall “pothole” the City of Tualatin’s main
water fransmission line to determine the exact location and condition of the pipe. The
applicant shall notify the City of Tigard and the City of Tualatin 48 hours prior to the pothole
inspections and when any construction activity will impact the pipe (such as placement of fill
and excavation in the immediate vicinity) so that a representative from both the Cities of
Tualatin and Tigard can be present. :

8.  Prior to commencing onsite improvements, a Public Facility Improvement (PFI) permit is
required for this project to cover all infrastructure and any other work in the public right-of-way.
Eight (8) sets of detailed public improvement plans shall be submitted for review to the
Engineering Depariment. NOTE: these plans are in addition to any other drawings required by
the Building Division and should only include sheets relevant to public improvements. Public
Facility Improvement (PFI) permit plans shall conform to City of Tigard Public Improvement
Design Standards, which are available at City Hall and the City’s web page
(www.cl.tigard.or,us). ' '

0. The PFI permit plan submittal shall include the exact legal name, address and telephone
number of the individual or corporate entity who will be designated as the “Permittee”, and who
will provide the financial assurance for the public improvements. For example, specify if the
entity is incorporated and provide the name of the corporate contact person. Failure to provide
accurate information to the Engineering Department will delay processing of project
documents. '

10.  The applicant shall provide a construction vehicle access and parking plan for approval by the
City Engineer. The purpose of this plan is for parking and traffic control during the public
improvement construction phase. All construction vehicle parking shall be provided on-site.
No consiruction vehicles or equipment will be permitted to park on the adjoining residential
public streets. Construction vehicles include the vehicles of any contractor or subcontractor
involved in the construction of site improvements or buildings proposed by this application, and
shall include the vehicles of all suppliers and employees associates with the project.

11.  The applicant shall submit construction plans to the Engineering Department as a part of the
Public Facility Improvement permit, which indicate that they will construct a half-street
improvement along the frontage of 74™ Avenue. The improvements adjacent to this site shall
include:

A.  City standard pavement section for a neighborhood route, without bike lanes, from curb
to centerline equal to 16 feet, with a minimum pavement width of 24 feet;
Pavement tapers needed to tie the new improvement back into the existing edge of
pavement shall be built beyond the site frontage;
Concrete curb, or curb and gutter as needed; _
Storm drainage, including any off-site storm drainage necessary to convey surface
and/or subsurface runoff; ' '
5-foot concrete sidewalk with a planter strip (unless adjusted);
Street trees in the planter strip spaced per TDC requirements;

~ Street striping; '
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12.

13.°

14,

15.

16.

17.

18.

xR~ T

J }

Streetlight layout by applicant’s engineer, to be approved by City Engineer;
Underground utilities; - '

Street signs (if applicable);

Driveway apron (if applicable); ‘ o
Adjustments in vertical and /or horizontal alignment to construct SW 74™ Avenue in a
safe manner, as approved by the Engineering Department, including reductions to the
speed limit as necessary; and - '

M. Right-of-way dedication to provide 27 feet from centerline.

The applicant’s Public Facility Improvement permit construction drawings shall indicate that full
width street improvements, including traffic control devices, mailbox clusters, concrete
sidewalks, driveway aprons, curbs, asphaltic concrete pavement, sanitary sewers, storm
drainage, street trees, streetlights, and underground utilities shall be installed within the interior
subdivision streets. Improvements shall be designed and constructed to local street
standards. - :

A profile of 74" Avenue shall be required, extending 300 feet eifher side of the subject site
showing the existing grade and proposed future grade. '

The applicant’s construction drawings shall show that the pavement and rock section for the
proposed private street(s) shall meet the City’s public street standard for a local residential
street. ' : ‘

The applicant shall obtain approval from the Tualatin Valiey Water District for the proposed
water connection prior to issuance of the City’s Public Facility improvement permit.

Final design plans and calculations for the proposed public water quality/detention facility shall
be submitied to the Engineering Department (Kim McMillan) as a part of the Public Facility
Improvement plans. Included with the plans shall be a proposed landscape plan to be
approved by the City Engineer. The proposed facility shall be dedicated in a tract to the City of
Tigard on the final plat. As a part of the improvement plans submittal, the applicant shall
submit an Operations and Maintenance Manual for the proposed facility for approval by the
Maintenance Services Director. The facility shall be maintained by the developer for a three-
year period from the conditional acceptance of the public improvements. A written evaluation
of the operation and maintenance shall be submitted and approved prior to acceptance for
maintenance by the City. Once the three-year maintenance period is completed, the City will
inspect the facility and make note of any problems that have arisen and require them fo be
resolved before the City will take over maintenance of the facility. In addition, the City will not
take over maintenance of the facility unless 80 percent of the landscaping is established and
healthy. If at any time during the maintenance period, the landscaping falls below the 80
percent level, the developer shall immediately reinstall all deficient planting at the next
appropriate planting opportunity. |

An erosion control plan shall be prdvided as part of the Public Facility Improvement (PF1)
permit drawings. The plan shall conform to the “Erosion Prevention and Sediment Control
Design and Planning Manual, December 2000 edition.”

. Afinal grading plan shall be submitted showing the existing and proposed contours. The plan

shall detail the provisions for surface drainage of all lots, and show that they will be graded to
ensure the surface drainage is directed to the strest or a public storm drainage system
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approved by the Engineering Department. For situations where the back portions of lots drain
away from a street and toward adjacent lots, appropriate private storm dralnage lines shall be
provided to sufficiently contain and convey runoff from each lot.

19.  The applicant shall incorporate the recommendatlons from the submitted geotechnical report
by GeoPacific Engineering, Inc., dated May 8, 2003, into the final grading plan. The applicant
shall have the geotechnical engineer ensure that all grading, including cuts and filis, are
constructed in accordance with the approved plan and Appendix Chapter 33 of the UBC. A
final construction supervision report shall be filed with the Engineering Department prior to
issuance of building permits

20. The design engineer shall mdlcate on the grading plan, which lots will have natural slopes
between 10%. and 20%, as well as Iots that will have natural slopes in excess of 20%. This
information will be necessary in determining if special gradmg mspectlons and/of permits will
be necessary when the lots develop. ‘

21.  Thefinal construction plans shall be signed by the geotechnical engineer to ensure that they
have reviewed and approved the plans. The geotechnical engineer shall also sign the as-built
grading plan at the end of the project.

22.  The applicant shall obtain a 1200-C General Permit issued by the City of Tigard pursuant to
ORS 468.740 and the Federal Clean Water Act.

THE FOLLOWING CONDITIONS SHALL BE SATISFIED
PRIOR TO APPROVAL OF THE FINAL PLAT:

Submit o the Planning Department (Morgan Tracy, 639-4171, ext 2428) for review and

_ approval:
23.  Prior to approval of the final plat, the applicant shall revise the plat to accommodate a
minimum of 25 feet of frontage for all lots within the development.

24.  Submit a revised street tree/landscape plan that shows an alternative tree species used for the
public street to vary the sireetscape.

25.  The applicant shall provide joint access ‘within an easement or tract to Lots 28 and 29 and
cause a statement to be placed on the plat limiting additional direct vehicular access to SW
74" Avenue.

26. Provide a plat name reservation approval from Washington County.

27.  Prior to final subdivision plat approval, the applicant shall convey title for the proposed open
space to a homeowner’s association in accordance with the requirements of Section
18.350.110.A.2.b of the Tigard Development Code.

Submit to the Engineering Department (Kim McMillan), 639-4171, ext. 2642) for review and
approval:

28. | Prior to approval of the final plat the applicant shall obtain a plumbing permit for the
construction of the private storm line in the private street.
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29,

30.

.31

32.

33.

34.

35.

36.

Prior to approval of the final plat, the applicant shall pay an addressing fee in the amount of
$900.00 (Staff Contact: Shirley Treat, Engineering).

Prior to approval of the final plat, the applicant shall cause a statement to be placed on the
final plat to indicate that the proposed private street(s) will be jointly owned and maintained by
the private property owners who abut and take access from it (them).

 Prior to approval of the final plat, the applicant shall prepare Conditions, Covenants and

Restrictions (CC&R's) for this project, to be recorded with the final plat, that clearly lays out a
maintenance plan and agreement for the proposed private street(s). The CC&R’s shall .
obligate the private property owners within the subdivision to create a homeowner's
assocjation to ensure regulation of maintenance for the street(s). The CC&R’s shall

‘additionally establish restrictions regarding the removal of trees greater than 12 inches in

diameter from any of the lots or tracts following completion of the subdivision improvements.
Trees may only be allowed to be removed subject to a certified arborist’s finding that the trees
are dead, or in severe decline. The applicant shall submit a copy of the CC&R's to the
Engineering Department (Kim McMillan) and the Planntng Department (Morgan Tracy) prior {o
approval of the final plat.

Prior to approval of the final plat, the apphcant shall demonstrate that they have formed and
incorporated a homeowner’s assocuatlon

Prior to approval of the final plat, the applicant shall either place the existing overhead utility-
lines along SW 74™ Avenue underground as a part of this project, or they shall pay the fee in-
lieu of under grounding. The fee shall be calculated by the frontage of the site that is parallel
to the uiility lines and will be $27.50 per lineal foot. If the fee option is chosen, the amount will
be $11,578.00 and it shall be paid prior to final plat approval.

Prior to approval of the final plat, the applicant shall provide a maintenance access road to the
facility and any drainage structures within the facility to accommodate City maintenance
vehicles. The access road shall be paved and have a structural section capable of
accommodating a 50,000-pound vehicle. The paved width shall be a minimum of 10 feet wide,
and there shall be two-foot rock shoulders provided on each side. If the maintenance roadway
is over 150 feet in length, a turnaround shall be provided.

The applicant’s final plat shall contain State Plane Coordinates on two monuments with a tie to
the City’s global positioning system (GPS) gecdetic control network (GC 22). These
monuments shall be on the same line and shall be of the same precision as required for the
subdivision plat boundary. Along with the coordinates, the plat shall contain the scale factor to
convert ground measurements to grid measurements and the angle from north to grid north.
These coordinates can be established by:

« - GPS tie networked to the City’s GPS survey.
. By random traverse using conventional surveying methods.

Final Plat Application Submission Requirements:

A Submit for City review four (4) paper copies of the final plat prepared .by a land surveyor
licensed to practice in Oregon, and necessary date or narrative.
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B. Attach a check in the amount of the current final plat review fee (Contact
Planning/Engineering Permit Technicians, at (503) 639-4171, ext. 426).

C.  The final plat and date or narrative shall be drawn to the minimum standards set forth by

- the Oregon Revised Statutes (ORS 92.05), Washington County, and by the City of

Tigard.

D. The rtght-of—way dedlcatlon for 74™ Avenue shall be made on the final plat

E. Note: Washington County will not begin their review of the final plat until they receive
notice from the Engineering Department indicating that the City has reviewed the final
plat and submitted comments to the applicant’s surveyor,

F After the City and County have reviewed the final plat, submit two mylar copies of the
final plat for City Engineer signature (for partitions), or City Engineer and Community
Development Director signatures (for subdivisions).

THE FOLL. 3 CONDITIONS SHALL BE SATISFIED
PRIOR ‘TO‘-;ISSUANCE-:OF BU[LD]NG PERMITS

Submit to the Planning Department (Morgan Tracy, 639-4171, ext. 2428) for review and
approval: .

37.
38,
- 30,

40.

41.

42.

43.

Prior to issuance of any building permits, re-plant any area where vegetation has been
removed as a result of grading in conformance with the Clean Water Services Standards as
set forth in the site assessment file #2819, prior to obtaining building permits. '

Prior to issuance of any building permits, the applicant shall submit plans that show one (1) off-
street parking space, which meets minimum dimensional requirements and setback
requirements as specified in Title 18, provided on-site for each new.home.

At the time of application for building permits for individual homes, the applicant shall
demonstrate that each site will be accessed by a minimum 10-foot-wide paved access.

Prior to the issuance of building permits, the developer shall sign a copy of the City’s sign
compliance agreement. ' ‘

Prior to the issuance of building permits the app!icant shall submit a revised plan that indicates
the modified setbacks as set forth in this decision and record a copy of the approved setback
plan with the deeds for each lot. '

Prior to issuance of building permits for structures on the individual Iots within this
development, the applicant shall demonstrate compliance with the height requirement of the
underlying zone. The requirement calls for 30-foot maximum height for primary units and 15
feet maximum for all accessory structures.

Prior to the issuance of building permits on any lot, the applicant must provide city staff with a
letter from Clean Water Services that indicates compliance with the approved service provider
letter (#2819).

Submit to the Engineering Department (Kim McMillan, 639-4171, ext.4‘2642) for review and
approval:
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44,

45,

- 46.

47.

48.

49,

Prior to issuance of building permits the applicant’s engineer shall provide a post-construction

sight distance certification for the new intersection at 74" Avenue.

The City Engineer may determine the necessity for, and require submittal and approval of, a
construction access and parking plan for the home building phase. If the City Engineer deems
such a plan necessary, the applicant shall provide the plan prior to issuance of building
permits. ' ' : »

Prior to issuance of building permits, the City Engineer shall deem the public improvements

" substantially complete. Substantial completion shall be when: 1) all Utilities are installed and

inspected for compliance, including franchise utilities, 2) all local residential street have at least
one lift of asphalt, 3) any off-street and/or utility improvements are substantially completed, and
4) all street lights are installed and ready to be energized. Note: The City apart from this
condition, and in accordance with the City’s model home policy may issue model home
permits).

Prior to issuance of building permits, the applicant shall provide the City with as-built drawings
of the public improvements as follows: 1) 3 mil mylar, 2) a diskette of the as-builts in "“DWG”
format, if available; otherwise “DXF” will be acceptable, and 3) the as-built drawings shall be
tied to the City’s GPS network. The applicant’s engineer shall provide the City with an
electronic file with points for each structure (manholes, catch basins, water valves, hydrants
and other water system features) in the development, and their respective X and Y State Plane

Coordinates, referenced to NAD 83 (91).

Prior to issuance of building permits, the applicant shall provide the Engineering.Depaﬁment
with a “photo mylar” copy of the recorded final plat. . :

The applfcanf shall provide signage at the entrance of each shared flag lot driveway or private
street that lists the addresses that are served by the given driveway or street.

THE FOLLOWING CONDITIONS SHALL BE SATISFIED
PRIOR TO ISSUANCE OF FINAL BUILDING INSPECTION:

50.

The applicant shall install stfeet trees and an evergreen hedge of Leyland Cypress spaced no
greater than three feet on center along the northern property line of Lots 1-10 and the eastemn
property line of Lots 10-12. '

ADDITIONAL CONDITIONS OF APPROVAL
FOR ASH CREEK ESTATES:

51.

The applicant and future owners of lots within the development shall ensure that the
requirements of Tigard Community Development Code (TCDC) 18.725, Environmental
Performance Standards, are complied with at all times. '
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ADDITIONAL CONDITIONS IMPOSED THROUGH REMAND FINDINGS AND ANALYSIS

52.  Prior to commencing site work, the applicant shall submit construction drawings that show
advisory “15 mph” speed limit signs to be placed in advance of the crest and sag curves on
SW 74™ in accordance with the City Engineer’s Memorandum of January 25, 2005, which
requires that the sag be monitored after construction to determine if any other measures need
io be taken. The applicant shall be responsible for installation of additional measures within a
year after construction of the street is accepted by the City if monitoring indicates that
additional traffic control measures are needed.

53.  Prior to commencing site work, the applicant shall submit a bond for the equivalent value of

* mitigation required (3,446 number of cafiper inches times $125 per caliper inch). If additional

/  frees are preserved through the subdivision improvements and construction of houses, and are
properly protected through these stages by the same measures afforded to other protected
trees on site, the amount of the bond may be correspondingly reduced. Any trees planted on
the site or off site in accordance with 18.790.060 (D) will be credited against the bond, for two
years following final plat approval. After such time, the applicant shall pay the remaining value
of the bond as a fee in lieu of planting.

54. Prior to issuance of building permits, the applicant/owner shall record a deed restriction for
each lot to the effect that any existing tree greater than 12” diameter may be removed only if
the tree dies or is hazardous according to a certified arborist. The deed restriction may be
removed or will be considered invalid if a tree preserved in accordance with this decision
should either die or be removed as a hazardous tree.

55. Prior to commencing any site work, the applicant shail submit construction drawings that
include the approved Tree Removal, Protection and Landscape Plan. The “Tree Protection
Steps” identified in Teragan & Associates Letter of November 19, 2004 shall be reiterated in
the construction documents. The plans shall also include a construction sequence including
installation and removal of tree protection devices, clearing, grading, and paving. Only those
trees identified on the approved Tree Removal plan are authorized for removal by this
decision. ' :

56. Prior to commencing any site work, the applicant shall establish fencing as directed by the
project arborist to protect the trees to be retained. The applicant shall allow access by the City
Forester for the purpose of monitoring and inspection of the tree protection to verify that the
tree protection measures are performing adequately. Failure to follow the plan, or maintain
tree protection fencing in the designated locations shall be grounds for immediate suspension
of work on the site until remediation measures and/or civil citations can be processed.

57.  Priorto final plat approval, the applicant shall ensure that the Project Arborist has submitted
written reports to the City Forester, once every two weeks, from initial tree protection zone
(TPZ) fencing installation, through site work, as he monitors the construction activities and
progress. These reports should include any changes that occurred to the TPZ as well as the
condition and location of the tree protection fencing. If the amount of TPZ was reduced then -
the Project Arborist shall justify why the fencing was moved, and shall certify that the
construction activities to the trees did not adversely impact the overall, and long-term health
and stability of the tree(s). If the reports are not submitted or received by the City Forester at
the scheduled intervals, and if it appears the TPZ’s or the Tree Protection Plan is not being
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followed by the contractor, the City shall stop work on the project until an inspection can be -
done by the City Forester and the Project Arborist. This inspection will be to evaluate the tree
protection fencing, determine if the fencing was moved at any point during construction, and
determine if any part of the Tree Protection Plan has been violated.

58.  Prior to issuance of building permits, the applicant shall submit site plan drawings indicating
the location of the trees that were preserved on the lof, location of tree protection fencing, and
a signature of approval from the project arborist regarding the placement and: construction
technigues to be employed in building the house. All proposed protectlon fencmg shall be
installed and.inspected prior to commencing construction, and shall remain in place through
the duration of home. building. After approval from the City Forester, the tree protection
measures may be removed.

THIS APPROVAL SHALL BE VALID FOR 18 MONTHS' FROM THE EFFECTIVE DATE OF THE CITY
‘BCOUNCIL’S FINAL DECISION ‘

SECTION 1ll. BACKGROUND INFORMATION

Application History

The property is currently developed with one smgle—famlly residence and a couple of small
outbuildings. On July 7™, 2003, the Tigard Planning Commission held a public hearing to consider an.
application for a 29 lot SUbleISIOI‘I and planned development on 9.36 acres. The property is located
at 9750 SW 74™ Avenue. The proposal is to provide single-family detached housing on lots ranging
between 4,702 and 11,616 square feet. ,

The Planning Commission moved to deny the application, which failed in a 4-4 tie vote. The
Commission then moved to approve the application, which also failed in a 4-4 tie vote. Based on the
Commission’s by-laws and Robert's Rules of Order, without a majority affirmative vote, the
application is denied. Since no motion was approved, no findings in support or against the
application were adopted.

The applicant, Dale Richards of Windwood Homes, filed an appeal of the appllcatlon denial on July
15, 2003. His stated grounds for the appeal are “That applicant contends that the Planning
Commission should have adopted specific grounds for denial. The denial should have been based
on the proposed plan not meeting the Development Code. All specific requirements of the code were
met. The applicant, therefore, proposes that the project should be approved through the appeal
process.”

On August 12, 2003, the City Council held a public hearing on the appeal to reconsider the
application, de novo. Based on the large numbers of those in attendance wishing to testify, there was
insufficient time to receive testlmony from all interested parties. Therefore Council continued the
public hearing to the September 9" Council meeting to complete the public testimony.

At the September 9, 2003 hearing, the applicant offered rebuttal to the points raised by the
opponents. After the hearing closed, Council members indicated that they were persuaded the
requirements of the Development Code had been met and approved a motion for tentative decision
for approval of the application. Council directed the applicant to provide the written findings for this
decision for final Council consideration at its October 28, 2003 meeting.  The applicant submitted
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| findings along with modified conditions of approval to support the decision. At the October meeting,
Council adopted resolution 03-58 approving the Ash Creek Estates Subdivision.

In that resolution, a reference was made to a letter dated September 26, 2003 from the applicant.
That date was erroneous. The letter which established the Conditions of Approval for the project is
dated October 10, 2003. The correct letter, and consequently the correct findings and conditions of |
approval were incorporated in the adopted resolution. Only the reference to the date of the letter in
the resolution was in error. As a result, on November 4, 2003, the City Council adopted a resolution
(Resolution No. 03-81) correcting the reference. \ :

Within the 21-day appeal period established for appeals to the State Land Use Board of Appeals,
John Frewing filed an appeal with LUBA. On August 20, 2004, the Land Use Board of Appeals
("LUBA”), issued a decision to remand the City’s decision approving the application. LU BA’s decision
specified four instances where it found the City’s findings insufficient. ' |

Vicinity Information: ‘
The site is located in the northwest corner of the City limits, south of SW Taylor's Ferry Road, on the
east side of SW 74" Avenue. The property is surrounded on all sides by single-family residences on
lots that vary in size. There is a stream (Ash Creek) on the property that runs in an east west
direction along the southern property boundary. This drainageway contains wetlands and areas of
steep slopes.

Proposal Information: .

The applicant is proposing to subdivide the parcel into 29 lots for single-famity residences. Because
of the trees, wetlands, and slopes on the site, the applicant has requested a planned development to
allow them fo vary the underlying zoning standards to develop around these features. The applicant is
also requesting an adjustment to allow a curb tight sidewalk as opposed to a sidewalk separated from
the travel surface by a planter strip, and an-adjustment to the cul-de-sac standards limiting the
number of units on a cul-de-sac and the 200-foot maximum length permitted for a cul-de-sac.

SECTION IV. DECISION MAKING PROCEDURES, PERMITS AND USE"

USE CL.ASSIFICATION: SECTION 18.130.020
Lists the Use Categories.

The applicant is seeking approval of a 29-lot subdivision on 9.3 acres. The lots are to be developed
with detached single-family homes. Single family residential development is outright permitted in the R-
45 zone. The existing single-family home is to be demolished. Lot sizes within the proposed
development are between 4,702 and 11,616 square feet and average 6,424 square feet. The applicant
is also proposing to set aside approximately 4.15 acres in an open space tract for the drainageway and
wetland area. A private street cul-de-sac is also proposed to extend from the public street stub into the
property. The site is located within the R-4.5, Low Density Residential District. - Planned Developments
are permitted in all zoning districts. The applicant has applied for conceptual and detailed planned
development approval in conjunction with the subdivision.

SUMMARY OF LAND USE PERMITS: CHAPTER 18.310
Defines the decision-making type to which the land-use application is assigned.

This is a Planned Development/Subdivision, which is defined as a Type llI-PC Application. The
Planning Commission decision is appealable to the City Council. The City Council decision is the final
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decision at the local level. Appeals of City Council decisions are heard at the State level by the Land
Use Board of Appeals (LUBA). |LUBA may either affirm, reject, modify, or remand the decision back to
the local decision making authority. In this case, LUBA remanded the decision for further consideration.

DECISION MAKING PROCEDURES: CHAPTER 18.390

Describes the decision-making procedures.

Type NI procedures apply to quasi-judicial permlts and actions that contain predominantly
discretionary approval criteria. Type I[I-PC actions are decided by the Planning Commission with
“appeals to the City Council. Type IlI-HO actions are decided by the Hearings Officer with appeals to
City Council. In cases where both the Hearings Officer and Planning Commission are involved, the
Planning Commission has preferential jurisdiction, per Tigard Development Code (TDC) Section
18.390.080(D)(2)(a).

SECTION VI. APPLICABLE REVIEW GRITERIA AND FINDINGS

As this case has been remanded from LUBA' based on four assignments of error related to insufficient
evidence to support the City’s conclusions, the applicable review criteria are those related to the specific
assignments of error. City Council has previously reviewed this proposed development, and provided
findings related to the other relevant portions of the review criteria. Those findings are memorialized by
Resolutions 03-58 and 03-61. This review is limited to the criteria and issues that were raised by LUBA.
The applicant provided a narrative and additional evidence fo respond to the issues outfined in LUBA’s
remand. The findings contained herein are intended to supplement the City’s existing adopted findings

- where consistent. In the case that the followmg findings conflict with the original findings, these findings
shall govern.

LUBA’s opinion on the four assignments of error on which it remanded are reproduced in their entirety
in the following sections (distinguished by a different typeface), followed by the apphoant’s additional
findings and Staff's analysis, as appllcable

1. ASSIGNMENT OF ERROR 5(B)

LUBA found that there was inadequate evidence to support the City’s position that it has the authority
to approve a street design that does not meet the standard design specifications, especially as it
relates to the vertical sag curve on SW 74™ Avenue. The text of their discussion follows:

B. Vertlcal Sag Curve ‘

SW 74™ Avenue along the western border of the property is cm‘rently unimproved. To improve SW 74™
Avenue along the western border of the property a creek and wetlands near the southwestern comer of the
property must be crossed, which will create a vertical sag curve? With increased speed, the vertical sag curve
needs to be more level or gentle to allow traffic traveling at the road’s design speed to travel across the vertical
sag curve safely. With decreased speed, the vertical sag curve can be steeper, or more severe, and still be safely

' ORS 197.83 5(9) states “In addition to the review under subsections (1) to (8) of this section, the board shall reverse or remand the

land use decision under review if the board finds [that] the local government or special district made a decision not supported by
substantial evidence in the whole record.”

2 According to respondent, a vertical sag curve is the opposite of the type of curve that must be negotiated to climb and crest a hill and
descend the other side of the hillerest. In traversing a vertical sag curve, one descends to the bottom of the curve and then climbs up
the other side of the curve. ‘
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traveled. The issue presented in this subassignment of error is whether the city approved construction of
SW 74 with a vertical sag curve that is too steep. (emphasis added) '

TCDC 18.810.020(B) provides that the City Engineer is to establish street construction standards.®> The
parties apparently agree that the City Engineer has done so. Attached to the petition for review, as Appendix B,
are two figures that petitioner and the city apparently agree are street construction standards that have been
* adopted by the City Engineer. The first figure shows a typical road pavement section, which indicates that the
design speed for local roads is 25 miles per hour. The second figure shows vertical sag curve “K” values for
roads with different design speeds. We do not fully understand that table, but the vertical sag curve “K” values
clearly increase with design speed. For example a road with a design speed of 25 miles per hour must have a K
value of at least 13.4. For a road with a design speed of 55 miles per hour, a K value of at least 65.1 is required.
It appears that the smaller the “K” value the steeper the vertical sag curve. Conversely, the larger the “K” value
the more gentle the curve. : o

Rather than place fill in the area of the creek-to decrease the severity of the vertical sag curve to a “K”
value of at least 13.4, the county [sic] approved a steeper vertical sag curve with a “K” value of 542 To allow
the steeper vertical sag curve and maintain safety, the county [sic] reduced the speed limit that would otherwise
apply to this part of SW 74™ Avenue to 15 miles per hour. The county [sic] explained its decision as follows:

“The applicant also requested that the speed limit be reduced to 15 miles per hour in the section
" where the 74® Avenue crossing-will occur. This speed limit was accepted by the City of Tigard
Engineer. The city of Tigard standards are met by a 15 mile per hour vertical curve design, to a
‘K value® of greater than 5 (AASHTO).” Record 43. 7
It may well be that a road with speed limited to 15 miles per hour with a vertical sag curve with a “K”
value of greater than 5 is just as safe as roads with the design speeds shown on the table with vertical sag curves
with the “K” value that corresponds to the different design speeds. However, the city’s street standards seem to
call for roads with a design speed of at least 25 miles per hour. Roads with a design speed of 25 miles per hour
may have vertical sag curves with a “K” value of no less than 13.4.. While avoiding the fill that will be
necessary to achieve a vertical sag curve in this section of SW 74" Avenue might make sense from both
environmental impact and traffic engineering perspectives, and might result in no compromise in safety if the
posted speed limit is reduced to 15 miles per hour, the city’s findings identify no authority for simply
deviating from the lowest “K” value that is specified in the city’s standards, and reducing the speed on
the street to maintain safety.” (Emphasis added). If the City Engineer has retained discretion under the TCDC
and any other related city regulations to simply deviate from the table and allow construction of a road with a
- Jower “K” value and impose a speed limit to preserve safety, no party identifies such authority.

The findings simply say the City Engineer has accepted the proposal. Neither the city’s findings nor the
response brief identify any place in the record that explains the City Engineer’s reasoning in support of the
lower “K” value or the city’s engineer’s authority to approve deviations from the adopted “K” values. Without
that explanation, we must sustain this subassignment of error. -

ot Vi

ADDITIONAL FINDINGS AND ANALYSIS

SW 74™ Avenue along the western border of the property is currently unimproved. The City required
the applicant to make improvements to S.W. 74 as part of its approval (Conditions 10, 11, 13, 33, 45).

" 3TCDC 18.810.020(B) provides: .
“Standard specifications. The City Engineer shall establish [street and utility] standard specifications consistent with the application of

engineering principles.”

*The findings explain that to achieve a “K” value of 13.4 a great deal of fill would be required in the wetland and that fill would have
to be placed on top of an existing water line. The city wished to avoid placing this amount of fill on the water line. Record 84.
STaken to an extreme, if the speed limit were reduced to a crawl, we assume almost any “K” value could be accommodated.
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The applicant has accepted these conditions. The applicant notes that due to the topography and the
existence of a stream, the improvements to S.W. 74 will result in a fairly steep sag curve and a
corresponding crest curve. There are standards that define how steep sag and crest curves can be at
various speeds. The steepness of the curves is expressed as a “K” value. For example, at a speed of
25 miles per hour (mph), the typical standards require a vertical sag “K” value of no less than 13.4. In
this case, the speed limit on S.W. 74" is 25 mph. To achieve a “K” value of 13.4, the applicant would
have to place a significant amount of fill in S.W. 74 to make the sag curve shallower and the crest
curve lower. '

During the hearing process, the applicant provided evidence that significant fill would cause negative
impacts o the resources adjacent to S.W. 74™ and might possibly damage an existing 36-inch
diameter water main serving the City of Tualatin that is in the street right of way. Also, in order to be
able to maintain this line, the amount of earth over the line must be minimized. By designing the
curves to meet the “K” values required for a 25 mile per hour design speed would result in fills greater
than 35 feet deep. This would impede normal and emergency maintenance and repairs as well as
make a large failure have catastrophic results (i.e. loss of the road and loss of water service to the
City of Tualatin). , : :

Also the fills would result in greater impacts to the creek with either larger footings for retainihg walls
or wider fill slope areas, which would remove a meander in the creek, more wetland area, and
additional large trees from the sensitive area. '

The applicant’s engineer considered using a bridge as opposed to fill. The applicant’s engineer
concluded that a bridge would result in an unmaintainable water line that could not be repaired or
maintained under the bridge deck and the line would be much too expensive to construct and
maintain. :

Relocating the waterline is not a viable option either since it would interrupt water service to the City
of Tualatin. This would also increase the difficulty of maintaining the line as it would be in the
waterway as well as have increased impacts to the sensitive resources.

As the applicant had previously presented, allowing for a lower speed limit is the only reasonable
solution to the waterline construction and maintenance issue. At 15 mph, Windwood could make the
required improvements using only 21.63 ft. of fill. While that means that any repair will stiil require
some excavation, it is 13.27 feet less than what is required if the sag curve is designed at 25 mph,
and as a result, much more viable to maintain. .

Accordingly, the applicant proposed to lower the speed limit in the area of the sag curve to 15 mph. At
that speed the sag curve “K” factor is no less than 5. The applicant could improve S.W.74th to meet
that standard without significant fill. The City agreed with the applicant’s proposal and, in the final
findings, stated as follows:

“The applicant also requested that the speed limit be reduced to 15 mph in the section where the S.W
74 Avenue crossing will occur. This speed limit was accepted by the City of Tigard Engineer. The City
of Tigard standards are met by a 15 mph vertical curve design to a “K” value of greater than 5
(AASHTO).”

The City Engineer has provided a memorandum expressly approving the modified design by granting
an exception to the standard. This exception is mitigated by the requirement for additional advisory
signage and street lighting, as further described in the memo. :

Section B (City of Tigard Standard Specifications) reads “The City Engineer shall establish standard
specifications consistent with the application of engineering principles” The City’s Public Improvement
standards are based on AASHTO standards and the standards of Washington County. The preface to
the City's design standards states: “The form has been kept brief and no attempt has been made to
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cover all possible situations or to provide detailed explanations.” In relation to sag curves and crest
curves, the Washington County standards, as set forth in tables, include speeds of less than 25 mph-
and speeds as low as 15 mph. Because the City’s published tables are not intended to be

_comprehensive and because they are based on Washington County standards, the applicant asseris,
and the City agrees that the City Engineer has the authority to approve a design based on a 15 mph
speed consistent with Washington County standards. The Washington County table confirms that the
applicant's proposed design meets AASHTO standards since Washington County designs conform to
AASHTO. ;

In fact, the applicant’s proposed design exceeds Washington County’s standards. Washington
County’s standard for both sag and crest curves require a “K” value of at least 5.0 at 15 mph. The
applicant's proposed design will result in a "K” value of 5.3. '

In order to clarify the authority to “set” speed limits, the applicant’s engineer contacted the State of
Oregon. The speed limit is set by the State as 25 miles per hour as the normatl speed limit on all
residential streets. Where specific sections of streets cannot meet this standard, cities have
authorization to provide design exceptions that allow for sections of streets that they are in ownership
of to be constructed, reconstructed, or repaired that don't meet the speed limit standards. The State
administers design exceptions on its own highways as well.- According to the State, design
exceptions at the state leve! are mitigated by using advisory signs as well as other safety measures.
Jurisdictions are, therefore, allowed to post special signs and take other measures to safely control
traffic.

The applicant proposes two options:

Opﬁon 1: Advisory Signage

A. Install “Bump” sign'with 15 mph advisory sign below it.

B. Install “DIP” sign with 15 mph advisory sign below it.

(Place sign in advance of crest or sag to allow safe reaction and decelération time.)

Option 2: Three Way Stop Intersection .

A. Install a “3 -Way Stop” at the intersection of the new public road access to S.W. 74 Avenue.
B. Install “DIP” sign with 15 mph' advisory sign below it. '

(Place sign in advance of crest or sag to allow safe reaction and deceleration time.)

Although Option 2 would result in a stop sign on S.W. 74 which is a through street, this would
remove the need to sign the street for 15 miles per hour at the crest since the stop sign will
slow traffic to an approach speed of 15 mph at the critical location. Although this would not
meet warrants for a “need” by ASSHTO standards, this would be a very effective “legal”
mitigation for the crest not meeting speed design standards. These measures would qualify as
a mitigation for the sag and crest. '

The City Engineer has determined that neither option presented is desirable. Option 1 seemingly
calls for the installation of a speed bump, which could exacerbate the present deficient “K” value, and
there is insufficient documentation in the record to indicate the effects of such a proposal. Option 2
proposes to install stop signs on a designated through route (SW 74" Avenue), without sufficient
warrants to require the stop signs. The City Engineer has determined that placement of “15 mph” .
advisory signage in advance of the crest and sag in each direction are appropriate mitigation
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measurés and are sufficient to address the deficient “K” value. The City Engineer has determined
that the sag should be monitored to verify whether the signage is sufficient to slow traffic. If not
effective, the applicant will be required to install additional traffic control measures at the direction of
the City Engineer within-a year following completion of the street construction. A condition to this
effect will be imposed: ' '

Recommended Condition of Approval (#52):

Prior to commencing site work, the applicant shall submit construction drawings that show
advisory “15 mph” speed limit signs to be placed in advance of the crest and sag curves on
SW 74" in accordance with the City Engineer’s Memorandum of January 25, 2005, which
requires that the sag be monitored after construction to determine if any other measures need
to be taken. The applicant shall be responsible for installation of additional measures within a
year after construction of the street is accepted by the City if monitoring indicates that
additional traffic control measures are needed. :

2. ASSIGNMENT OF ERROR 5(l)

LUBA disagreed with the City’s interpretation of the Development Code that would exempt properties
with timber deferral status from filing a tree plan consisting of an inventory, removal plan, protection
plan, and mitigation program. The text of their discussion follows:

L Completeness and Adequacy of the Applicant’s Tree Plan :
_ One section of the TCDC is entitled “Tree Removal.” TCDC 18.790. We recently discussed this
section of the TCDC at some length in Miller v. City of Tigard, 46 Or LUBA 536, 539-43 (2004). There are
several sections of TCDC 18.790 that are relevant under this assignment of error.

1. Tree Removal Permits ‘

TCDC.790.050 identifies circumstances where a permit is required from the city to remove a tree and
identifies circumstances where a permit is not required to remove a tree.® Under TCDC 18.790.050(A), a city
permit is required to remove any trees growing on sensitive lands. But under TCDC 18.790.050(A), no permit
would be required from the city to remove the trees from the part of the subject property that falls outside the
sensitive land area along the southern part of the property. TCDC 18.790.050(D)(4) appears to have been
intended as a further qualification of the TCDC 18.790.050(A) requirement for a permit to remove trees on
sensitive lands. But if TCDC 18.790.050(D) was intended to qualify TCDC 18.790.050(A), the final clause of
TCDC 18.790.050(D)(4) renders the exemption inapplicable in the only circumstance it could apply, i.e., where
Tand in Christmas tree or forest tax deferral is on sensitive lands. The TCDC 18.790.050(D)(4) exemption is
unnecessary for trees that are not located on sensitive lands, because TCDC 18.790.050(A) does not require a
permit to remove such trees in the first place. _ :

In summary, as far as we can tell, the applicant could remove all of the trees from the portion of the
property that the applicant proposes to develop, without violating TCDC 18.790.050(A). That is because those

6As relevant, TCDC 790.050 provides:
A, Removal permit required. Tree removal permits shall be required only for the removal of any tree which is located on or ina

sensitive land area as defmed by Chapter 18.775.

ok ko ok X

“D. Removal permit not required. A tree removal permit shall not be required for thé removal of a tree which:

cox ¥ o ok ok
“4. Ts used for Christmas tree production, or [stands on] land registered with the Washington County Assessor’s office as tax-
deferred tree farm or small woodlands, but does not stand on sensitive lands.” - :
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trees are not located on sensitive lands, and TCDC 18.790.050(A) does not require a permit to remove trees
untess those trees are located on sensitive lands.

2. The Tree Plan Requirement

TCDC 18.790.030 requires that a tree plan be provided when property is developed.7 The precise nature
of the obligation to protect trees through a tree. plan is somewhat ambiguous. TCDC18.790.030(A) states
“Ip]rotection is preferred over removal wherever possible.” [See footnote 7]. But TCDC 18.790.010(C)
expressly recognizes that trees may meed to be removed to develop property,g and TCDC 18.790.030(B)(2)
anticipates that more than 75% of the trees on a site may be removed to accommodate development, subject to
mitigation requirements. [See footnote 7}. In addition to the somewhat ambiguous preference for preserving
trees, the city.also relies on a series of incentives for tree preservation, which are set out in TCDC 18.790.040.

3.  Petitioner’s Arguments ,

Petitioner challenges the adequacy of the applicant’s tree protection plan. The focus of petitioner’s
challenge is on the part of the subject property that is to be developed, where most of the trees will be removed.
Tt is not clear to what degree petitioner’s arguments challenge the adequacy part of the plan that applies to the
sensitive lands, where almost all of the trees are to be preserved. But petitioner’s argument includes an
overriding complaint that the applicant’s tree protection plan evolved significantly over the course of the local
proceedings and that it is difficult or impossible-to determine with any degree of certainty precisely what the
tree protection plan is. ‘

The city and intervenor do not really respond to petitioner’s arguments that the tree protection
plan that the applicant submitted and the city ultimately -approved is inadequate to comply with a
number of particular requirements of TCDC 18.390.030. (emphasis added) Instead they rely on city
council findings that no tree protection plan is required at all for the part of the property that lies outside the
sensitive lands part of the property and that the plan to protect nearly all the trees on the sensitive lands is
sufficient to comply with TCDC 18.390.030. We turn to those findings.

"TCDC 18.790.030 provides: . : -

“A. Tree plan required. A tree plan for the planting, removal and protection of trees prepared by a certified arborist shall be
provided for any lot, parcel or combination of lots or parcels for which a development application for a subdivision, partition, site
development review, planned development or conditional use is filed. Protection is preferred over removal wherever possible.

“B. Plan requirements. The tree plan shall include the following:

“1. Identification of the location, size and species of all existing trees including trees designated as significant by the city;

A Identification of a program to save existing trees or mitigate tree removal over 12 inches in caliper. Mitigation must follow
the replacement guidelines of Section 18.790.060D, in accordance with the following standards and shall be exclusive of trees
required by other development code provisions for landscaping, streets and parking lots:

“a. Retention of less than 25% of existing trees over 12 inches in caliper requires 2 mitigation program in accordance with
Section 18.790.060D of no net loss of trees; :

“b. Retention of from 25% to 50% of existing trees over 12 inches in caliper requires that two-thirds of the trees to be removed
be mitigated in accordance with Section 18.790.060D; .

“e, Retention of from 50% to 75% of existing trees over 12 inches in caliper requires that 50 percent of the trees to be removed
be mitigated in accordance with Section 18.790.060D;

“d. Retention of 75% or greater of existing trees over 12.inches in caliper requires no mitigation.

3. Identification of all trees which are proposed to be removed; ' ‘

“4. A protection program defining standards and methods that will be used by the applicant to protect trees during and after

construction. FEE

*TCDC 18.790.010(C) provides: , _ :
“Recognize need for exceptions. The City recognizes that, * * * at the time of development it may be necessary fo remove certain
trees in order to accommuodate structures, streets utilities, and other needed or required improvements within the development.”
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4. The City’s Findings :

Simply stated the city council found that a' tree protection plan is not required for the part of the subject

property where the applicant proposes-to develop houses, notwithstanding the express requirement in TCDC

' 18.390.030 that a tree plan must be provided “for any lot, parcel or combination of lots or parcels for which a
development application for a subdivision * * * [or] planned development * * * is filed.” The city council
reached this conclusion based in large part on the TCDC 18.390.050(D)(4) exemption for tree removal permits
discussed above. The city council recognized that if TCDC 18.390.050 is read by itself, the TCDC
18.390.050(D)(4) exception serves no purpose, for the reasons we have already explained. To give TCDC
'18.390.050(D)(4) some effect, the city council concluded it should be read to exempt proposals to develop lands
that are not sensitive lands from the TCDC 18.390.030 requirements for a tree plan and for mitigation in certain
circumstances. The fatal problem with that interpretation is that TCDC 18.390.050(D)(4) does not say anything
about tree plans or mitigation; it is an unnecessary exception to the TCDC 18.390.050(A) requirement for a tree

© permit. We review a local governing body’s interpretation of its land use regulations under the standard set out
at ORS 197.829(1) and the Court of Appeals’ decision in Church v. Grant County.’ Even if interpreting TCDC
18.390.050(D)(4) in the way the city did here might have survived the more deferential standard of review that
was required before Church, it cannot be affirmed under Church. Contrary to the city’s argument, the city’s
interpretation does not merely clarify “the scope of the exemption” provided by TCDC 18.390.050(D)(4), it
applies it to a tree plan requirement that it clearly does not apply to. The city council’s interpretation is
inconsistent with the express language of TCDC 18.390.050(D)(4).

The city council’s policy reason for the interpretation it applied here presents only a slightly closer
question. The city council concluded that no permit is necessary from the city to harvest trees outside sensitive
lands. If the city is right about that, the applicant in this case could remove all of the trees in the area proposed
for development and then submit the application, thereby avoiding any requirement to produce a tree plan for
that area of the property. If that is true, there may be a loophole in the city’s tree removal ordinance that in
some circumstances may effectively eviscerate the TCDC 18.390.030 requirement for a ‘tree plan and
mitigation. Even if the applicant could take advantage of that loophole, as far as we know it has not done so,
and the trees remain on the area of the property to be developed. ' _

It is also important to note that the possibility that the applicant in this case could utilize the loophole to
remove the trees before submitting an application does not render the requirement for a tree plan nonsensical. If
the portions of a proposed development site that are not sensitive lands are not completely logged before
development even though they could be logged, as will frequently be the case for a variety of reasons, there is
nothing nonsensical about requiring a tree plan to protect those trees on lands to be developed, during and after
the construction phase, and requiring mitigation for the trees that will be removed.

It may be that the tree plan that the applicant has proposed comes far closer to a tree plan for the entire
property that complies with TCDC 18.390.030 than petitioner argues. However, without some assistance from
the city and intervenor, we cannot conclude that the approved tree plan is consistent with TCDC 18.390.030.

We reject the city’s attempt to interpret TCDC 18.390.030 with TCDC 18.390.050(D)(4) to conclude that
1o tree plan is required for the part of the site that does not qualify as sensitive lands. (Emphasis added)
~ 'This subassignment of error is sustained.

R ke

pEETIpT p—p—

ADDITIONAL FINDINGS AND ANALYSIS

ORS 197.829(1) provides: _ : _
“ILUBA] shall affirm a local government’s interpretation of its comprehensive plan and land use regulations, unless the board
determines that the local government’s interpretation: '

“(a) Is inconsistent with the express language of the comprehensive plan or land nse regulation;

“(b) Ts inconsistent with the purpose for the comprehensive plan or land use regulation;

“(c) Is inconsistent with the underlying policy that provides the basis for the comprehensive plan or land use regulation; or

“(d) Ts confrary to a state statute, land use goal or rule that the comprehensive plan provision or land use regulation implements.”
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In its decision, City Council interpreted its code to require a tree plan only in situations where the
applicant was required to obtain a tree cutting permit to remove trees. The City reasoned that
“because the applicant in this case was not required to obtain a tree cutting permit for the majority of

its site as it was in timber deferral, a tree plan for the entire site was not required. A tree plan was
submitted for the balance of the site where sensitive lands were present.

LUBA rejected the City’s interpretation. Accordingly, the applicant has submitted a tree plan

- encompassing the entire site and which includes all of the information required in TCDC 18.790.030.
The City Forester has reviewed the plan and has agreed that it is acceptable, as noted in his
Memorandum of January 24, 2005. The proposed attached free plan and arborist’s report
establishes the trees to be saved and those to be cut. As reflected in that plan, there are 893 total
trees on site that are larger than 12" diameter. Of those, 115 are deemed hazardous and are not
subject to the mitigation requirement. From the remaining 778 net viable trees, 321 are proposed for
removal. This constitutes a 59% retention. - Since the total number of trees that will be retained is
greater than 50%; one-half of the caliper inches being removed is required to be mitigated. A total of
6892 caliper inches are to be removed, so 3,446 caliper inches will be required fo be replanted. This
may be accomplished by either planting trees on-site, off-site or payment of a fee in lieu. To assure
that mitigation is accomplished and that subsequent tree removals are undertaken in accordance with
the requirements of this chapter, staff recommends that the following conditions be imposed:

Recommended Conditions of Approval (#53 and #54):

- Prior to commencing site work, the applicant shall submit a bond for the equivalent value of
mitigation required (3,446 number of caliper inches times $125 per caliper inch). If additional

" trees are preserved through the subdivision improvements and construction of houses, and are
properly protected through these stages by the same measures afforded to other protected
trees on site, the amount of the bond may be correspondingly reduced. Any trees planted on
the site or off site in accordance with 18.790.060 (D) will be credited against the bond, for two
years following final plat approval. After such time, the applicant shall pay the remaining value
of the bond as a fee in lieu of planting. |
Prior to issuance of building permits, the applicant/owner shall record a deed restriction to the
effect that any existing tree greater than 12" diameter may be removed only if the tree dies or

is hazardous according 1o a certified arborist. The deed restriction may be removed or will be
considered invalid if a free preserved in accordance with this decision should either die or be

removed as a hazardous tree.

3. ASSIGNMENT OF ERROR 5(J)

{ UBA found that the City erred in its decision to grant adjustments to the street improvement
standards (number of units on a cul de sac, length of a cul de sac, and curb tight sidewalks on SW
74™ by not providing sufficient findings to respond to the adjustment criteria. The text of their

discussion follows:

J. Special Adjustments

The challenged decision grants an adjustment to street improvement sidewalk construction standards to
allow a curb-tight sidewalk where SW 74" Avenue crosses the drainageway. The challenged decision also
grants two adjustments to allow construction of the progaosed cul-de-sac. Those adjustments allow the cul-de-
sac to exceed 200 feet in length and to serve 23 houses.’

1%Under the TCDC, cul-de-sac streets may provide access to no more than 20 houses. The adjustment allows the cul-de-sac fo serve
23 houses. Apparently the first 200 feet of the cul-de-sac will provide access to lots 1 and 2 and lots 20-23. The adjustment to the
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The city council’s decision does not apply the special adjustment criteria set out at TCDC
18.370.020(C)(11), even though the adjustments all appear to be directed at street improvement requireinents."!
Instead, the city council applied the special adjustment criteria at TCDC 18.370.020(C)(1)."* No party
questions that choice by the city, and we therefore do not question it either. The city’s findings addressing the -
TCDC 18.370.020(C)(1)(a) requirement that there be special circumstances are set out below:

“ * * The applicant is requesting an adjustment to the 5-foot planter strip along 74™ Avenue to
reduce 1,100 additional square feet of impact to the drainageway and wetland area. The
applicant proposes this curb tight sidewalk for the special circumstance where the development
is required to cross the stream. Outside the resource area, the sidewalk will meet the required
public street standards.

“Due to the presence of the sensitive lands, the development width of the property makes a
looped street unfeasible. Also, because of existing development patterns adjacent to the site, the
cul-de-sac could not be extended to the site’s east property line. The applicant was able to
extend a new public street to the north property line for future conmectivity. The length of the
¢ul-de-sac is the primary reason to exceed the 20 home maximum standard on this private street.
Recause of the special circumstances affecting this property, this criterion has been satisfied.”
Record 30a. 7 |

, The city council’s findings explaining why the adjustments are necessary for proper design and

functioning of the subdivision under TCDC 18.370.020(C)(1)(b) are as follows:

200-foot length limitation is necessary to provide access to lots 3 through 19. Otherwise a loop road would be required and it would
appear that such a loop road would almost certainly have to encroach on the wetland and drainage area that is protected under the
proposed plan. :

ITCDC 18.370.020(C)(11) provides:

“Adjustments for street improvement requirements (Chapter 18.810). By means of a Type II proceduzre, as governed by Section
18.390.040, the Director shall approve, approve with conditions, or deny a request for an adjustment to the street improvement
requirements, based on findings that the following criterion is satisfied: Strict application of the standards will result in an
unacceptably adverse impact on existing development, on the proposed development, or on natural features such as wetlands, steep
slopes or existing mature trees. In approving an adjustment to the standards, the Director shall determine that the potential adverse
impacts exceed the public benefits of strict application of the standards.™ '

2TCDC 18.370.020(C)(1) provides:

“Adjustments to development standards within subdivisions (Chapter 18.430). The Director shall consider the application for
adjustment at the same time he/she considers the preliminary plat. An adjustment may be approved, approved with conditions, or
denied provided the Director finds: .

“a. There are special circumstances or conditions affecting the property which are unusual and peculiar to the land as compared
to other lands similarly sitnated,

“b. The adjustment is necessary for the proper design or function of the subdivision;

“c. The granting of the adjustment will not be detrimental to the public health, safety, and welfare or injurious to the rights of
other owners of property; and
“d. The adjustment is necessary for the preservation and enjoyment of a substantial property right because of an extraordinary

hardship which would result from strict compliance with the regulations of this title.”

" The adjustment eriteria at TCDC 18.370.020(C)(1) in some respects resemble traditional variance criteria, which are exceedingly
difficult to satisfy. Lovell v. Independence Planning Comm., 37 Or App 3, 586 P2d 99 (1978), Wentland v. City of Portland, 22 Or
LUBA 15, 24-26 (1991); Patzkowski v. Klamath County, 8 Or LUBA 64, 70 (1983). However as the Court of Appeals made clear in
deBardelaben v. Tillamook County, 142 Or App 318, 325-26, 922 P2d 683 (1996), LUBA is to extend appropriate deference to the
city’s interpretations of its own adjustment criteria. Under Church v. Grant County, the city is not entitled to the highly deferential
standard of review that was required at the time deBardelaben was decided, but it still is entitled to appropriate deference under ORS
197.829(1) and Church.
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“The adjustment request for the curb tight sidewalk is necessary.to reduce impacts to the
drainageway and wetlands. The adjustment for the cul-de-sac length is necessary to provide
access to Lots 3-19 and to allow a turn around for emergency equipment and garbage trucks.

The adjustment to allow more than 20 units to access the cul-de-sac is a result of both the length

of the resulting cul-de-sac, and the desire to eliminate the need for a second redundant access
serving three lots. Providing this second access would have reduced the amount of area available

for buildings, with the result of eliminating the lots being served by it. Therefore, this criterion is
satisfied.” Record 30a-31. ‘ :

The city council’s finding regarding the TCDC 18.370.020(C)(1)(c) public health safety and welfare

criterion is as follows:

“The Fire District has reviewed the proposed street design and has provided no objections to

these adjustments. There is no evidence that these adjustments will be detrimental to the health

safety or welfare to other property owners surrounding the site.” Record 31.

Finally, the city council’s finding regarding the TCDC 18.370.020(C)(1)(d) extraordinary hardship

standard is as follows:

“Due to existing development patterns, the natural resources, and the shape of the site, the

adjustment is necessary for the applicant to ‘make use of substantial property rights. The

applicant is proposing to build within the density prescribed for this site. The criteria for
granting these adjustments to the street design, cul-de-sac length, and sidewalk standards have

been satisfied.” Id. ‘ : '

Petitioner assigns error to the city’s findings concerning the TCDC 18.370.020(C)(1)(c) public health
safety and welfare criterion and the TCDC 18.370.020(C)(1)(d) extraordinary hardship standard. We have set
out the other city findings, on the first two criteria, because they have some bearing on the last two criteria.

Petitioner first contends that, contrary to the city’s finding that there is no evidence that these
adjustments will be “detrimental to the health safety or welfare to other property owners surrounding the site,”
there is a great deal of evidence to that effect. The city appears to be correct that some of the evidence cited by
petitioner relates more to the development itself rather than the three adjustments that are at issue under this
subassignment of error. However, some of the evidence cited by petitioner clearly does address this
criterion, and the city’s finding that there is no such evidence is in error. (Emphasis added) This part of
subassignment of error 5(J) is sustamed. '

Petitioner also argues the city’s finding that the adjustments are needed to preserve a substantial
property right due to extraordinary hardship that would result from strict-compliance with the adjusted standards
are inadequate and are not supported by the evidentiary record.

Reading the city’s findings concerning TCDC 18.370.020(C)(1)(a) and (d) together, we reject
petitioners challenge to the findings regarding the cul-de-sac adjustments under TCDC 18.370.020(C)(1)(d). It
is Teasonably clear from those findings that if the applicant were forced to provide access to the proposed lots
without the adjustments, much more of the property would have to be developed with roads, at a significant
additional expense and with the potential loss of lots that would otherwise be approvable. It is reasonably clear .
that the city considers those impacts to constitute a hardship. We cannot say the city misinterpreted TCDC
18.370.020(C)(1)(d) or that its findings are inadequate to demonstrate that the cul-de-sac adjustments comply
with that criterion. ' -

The city’s findings concerning TCDC 18.370.020(C)(1)(d) and the curb tight sidewalk are a different
story. -Although it appears that granting the adjustment would serve the desirable purpose of minimizing fill in
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the wetland and drainage area, the city does not explain why it would be a hardship on the applicant to construct
a conforming sidewalk." '

 To summarize, the city’s findings concerning TCDC 18.370.020(C)(1)(c) are inadequate for ‘all three
adjustments. The city’s findings concerning TCDC 18.370.020(C)(1)(a) and (d) are sufficient to demonstrate
that the cul-de-sac adjustments comply with TCDC 18.370.020(C)(1)(d). The city’s findings concerning TCDC
18.370.020(C)(1)(d) are inadequate to demonstrate that the curb tight sidewalk adjustment satisfied that
criterion. '

ADDITIONAL FINDINGS AND ANALYSIS

The City Council addressed the applicant's requested adjustment request under TCDC
18.370.020(C)(1), which i$ a general adjustment standard and not under TCDC 18.370.020(C)(11),
which is specific to street improvements. The applicant has acknowledged that in its application
‘material it too addressed the requested adjustments under the general standard as opposed to the
specific standard. In.its decision, LUBA concluded that the City's findings related to the health safety
and welfare impacis of the three adjustments were insufficient. LUBA also concluded that the
extraordinary hardship criterion to allow the curb tight sidewalk had not been sufficiently addressed.
Staff asserts that the adjustment for the curb tight sidewalk was not necessary based on the strict
criteria in Chapter 18.810, and provides findings for such a conclusion below. Nevertheless, the
applicant has provided additional findings related to both the general adjustment standard as well as
the specific street adjustment criteria. Staff agrees that the specific criteria related to street
improvements are more appropriate to this decision than the more general criteria. Staff therefore
believes that the specific criteria of TCDC 18.810.070(C), and 18.370.020(C)(11 ) apply rather than
the general criteria of TCDC 18.370.020(C)(1). In the event that the Council or a reviewing entity take
the position that the general criteria apply, findings relating to those criteria are also provided.

Planter Strip Requirement 18.810.070 (C)

A planter strip separation of at least five feet between the curb and the sidewalk shall be required in
the design of sireets, except where the following conditions exist: there is inadequate right-of-way; the
curbside sidewalks already exist on predominant portions of the street; it would conflict with the
utilities, there are significant natural features (large trees, water features, eic) that would be destroyved
if the sidewalk were located as required, or where there are existing strucfures in close proximity to
the street (15 feet or less)Additional consideration for exempting the planter strip requirement may be
qgiven on a case by case basis if a property abuts more than one street frontage.

There is adequate right of way fo accommodate the required planter strip, and sidewalks do not yet

" exist on predominant portions of the street. There are some potential conflicts with utilities, but not on
the side where the planter strip is required. There are also no existing structures that would be in
such close proximity to the new sidewalk. However, additional large trees and water features would
be destroyed if the sidewalk were required to be moved five feet further east into the sensitive lands
resource. Staff interprets the term “destroyed” to mean that additional trees would be removed, and
additional area within the sensitive resource area would be disturbed by grading activity, vegatation
removal and possible stream bank rechanneling. Although it is acknowledged that in some instances,
these areas can be restored by the planting of new trees, or through revegetation and redirection of

%We note that there is no extraordinary hardship criterion like TCDC 18.370.020(C)(1)(d) in the speciat adjustment criteria for street
improvement standards at TCDC 18.370.020(C)(11). Seen 48. However, as previously noted, the city applied the special adjustment
criteria at TCDC 18.370.020(C)(1) rather than the TCDC 18.370.020(C)(11) criteria,
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the stream channel, it is the general preference and the expressed intent of this exemption to avoid
the impact in the first place. ‘

Specific Adjustment Criteria 18.370.020(C)(1 1)

“Strict application of the standards will result in an unacceptably adverse impact on existing
development, on the proposed development, or on natural features such as wetlands, steep slopes or
existing mature irees. In approving an adjustment fo the standards, the Director shall determine that
the potential adverse impacts exceed the public benefits of strict application of the standards.”

Findings for Length of Cul de Sac (TCDC 18.810. 030(L))

Strict application of the 200 foot limitation on cul de sac length would result in an unacceptable
adverse impact on the proposed development and natural features for the following reasons.
Preexisting development surrounds a majority of the site to the north and east. Ash Creek cuts
across the property from the southeast to the northwest. The only undeveloped area borders the 968
foot deep site for the first 490 feet. The last 478 feet could either be served by a long cul de sac, or a
loop street. A loop street could not return to SW 74™ without a high degree of encroachment into the
stream and wetland resource. This near doubling of pavement would serve no additional units, and
would likely result in the loss of the two lots on the south side of the stream. The other possible

~ option would be to propose a street that would extend through the developed properties and
ultimately connect with an adjacent public street. This would have adverse impacts upon existing
development however. As described previously, there are no impacts to the public health safety or
welfare from granting such an adjustment, so it follows that the impacts raised here exceed any
benefit to the public from a strict adherence to this standard. . . :

Findings for Number of Units served By a Cul de Sac

~ Strict application of the 20 unit maximum limitation on a cul de sac would result in an unacceptable
adverse impact on the proposed development and natural features for the following reasons. Similar
to the findings for the length of the cul de sac, it follows that with a cul de sac of this length, the
number of units served by it will exceed the maximum allowed. In this case, there are three additional
units on the private cul de sac. By strictly complying with this standard, the applicant would either
have to lose three lots, an adverse impact on the proposed development, or reconfigure the through
public street to accommodate the three additional units. Staff examined the future streets plan to
asses what impact would result if the public street in Ash Creek Estates were extended to encompass -
the three additional lots presently on the cul de sac. Staff found that if the street were extended to
encompass the three additional units, the extension of the public street north would either not align
with SW Shady Place (thus requiring an adjustment to street spacing) or would not meet geometric
curve requirements to make the alignment (thus requiring an adjustment to street improvement
standards), or would need to terminate in a second cul de sac (thus requiring further adjustments to
cul de sac length and number of units served). As noted previously, staff found that safety will not be
impacted by the three additional units as the cul de sac street and intersection is in all other manners
conforming with design requirements and capable of handiing the additional vehicle trips. Also,
TVF&R has determined that length does not affect safety with respect to the number of lots to be
served by a cul-de-sac. The public welfare is moreover unaffected by the three additional houses on
this cul de sac since the standard is intended to limit the use of lengthy culs-de sac and promote
connectivity and iransportation options. In this case, there are no available points to connect to, apart
from what is already proposed by the future street plan. The existing development pattern and
presence of resources prevent the development from complying with the block length standards.
Accordingly, there are only two options to access the eastern lots in the proposed subdivision: one is
a cul-de-sac and one is a looped street within the subdivision. A looped street would have to be
constructed in environmentally sensitive land and would require significant excavation and/or fill.
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With the proposed cul de sac, preservation of the stream bed and stormwater conveyance system will
be achieved. This will serve to benefit the general welfare of the public at large. Therefore, staff finds
that the potential adverse impacts exceed the public benefits of strict application of the standards.

Findings for Curb Tight Sidewalk TCDC 18 810 030(L)
Strict application of the 5 foot wide planter strip requirement would resultin an unacceptable adverse
impact on the proposed development and natural features for the following reasons. If a 5-foot
planter strip was required, then an approximate 1,100 additional square feet of impact to the
~“drainageway and wetland areas would occur. While this would not have an adverse impact on
existing development, it would have some impact to the proposed development in terms of additional
landform disturbance and cost. This would also certainly have an additional adverse impact to
existing natural features including the stream, wetlands, and likely additional trees. The public benefit
of a planter strip is the additional aesthetic amenity of breaking the hardscape mass. ‘The presence
of the large open stream channel behind the road and sidewalk will serve a similar purpose.
Therefore, staff finds that the potential adverse impacts exceed the public benefits of strict application
of the standards.

General Adjustment Criteria 18.370.020(C)(1)

“s. The granting of the adjustment will not be detrimental io the public health, safety, and welfare or
injurious to the rights of other owners of property” '

Findings for Length of Cul de Sac (TCDC 18.810.030(L))
Granting the requested adjustment will not be detrimental to the public health, safety and welfare of
the public. Nor will it be injurious to the rights of other property owners.

The length of a cul-de-sac is a planning issue related to an attempt to geometrically control block
sizes from becoming too long. This standard allows continuity of blocks without having long dead-end
streets affecting block sizes. The applicant’s engineer has evaluated this issue as part of a team
whose responsibility it is to evaluate the methods set by Metro to control block geometry fo increase
connectivity. By limiting the length of cul de sacs, developers are encouraged to provide more
through streets, thereby enhancing connectivity. This enhanced welfare is balanced by increased
through traffic which may disturb residents. From a safety standpoint, culs-de-sac are vulnerable
from the standpoint of only having one available ingress/egress. In certain situations, this access
could become blocked preventing residents access to or from their homes. This is also balanced
from a public safety perspective by the fact that culs-de-sac are more defensible spaces from
burglary, and are generally less prone to break-ins and vandalism. The length of a cul de sac has no
bearing on public health. Additionally, neither the Tigard Police nor TVF&R raised any safety
concerns over the length of the proposed cul-de-sac. Extending the length of the cul-de-sac reduces
the number of intersections and the safety risks associated with intersections.

Opponents testified generally that the adjustments allowing a longer cul-de-sac that would serve
more than 20 residences would increase the amount of traffic and nearby streets and then concluded
with no further evidence that an increase in traffic will automatically result in decreased safety. The
City finds that the amount of traffic is a function of the number of proposed units, not the arrangement
of streets. 1t may be the case that more traffic will use the single point of access, than if there were
two entries into the street, but the net difference from a conforming cul de sac is approximately 30
trips per day (see the following findings related to 3 extra units on the cul de sac). This limited
number of additional vehicles that will result from the adjustments as opposed to the development
itself will not automatically result in decreased safety as the streets within and adjacent to the
proposed subdivision are capable of handling the fuli amount of traffic from this development.
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Moreover, when the property to the north is developed, a new street will connect to the proposed
subdivision and serve to offset the traffic impact at SW 74" and the Ash Creek Estates public street
intersection. .

Findings for Number of Units served By a Cul de Sac

In examining the detrimental impacts to the public heaith, safety, and welfare, it is important to
consider that a conforming cul de sac is limited to 20 units. The subject application represents an
increase of 3 units. Many of the findings presented previously with regard to the length of the cul de
sac are stili relevant to these findings. However this request will result in a net increase of
approximately 30 vehicle trips per day moving through the intersection of the public street and private
cul de sac. There has been no evidence to suggest that the public health will be impacted by this
additional traffic, as the total number of units is still within the permitted range of density on the site.
in evaluating injury to the rights of other owners of property, the only adjacent property that may be
affected by the proposed addition of 3 lots on the cul de sac is tax lot 200 (immediately north of the
subject site). Staff examined the future streets plan to asses what impact would result if the public
street in Ash Creek Estates were extended to encompass the three additional lots presently on the
cul de sac. Staff found that if the street were extended to encompass the three additional units, the
extension of the public street north would either not align with SW Shady Place (thus requiring an
adjustment to street spacing) or would not meet geometric curve requirements to make the alignment
(thus requiring an adjustment to street improvement standards), or would need fo terminate in a
second cul de sac (thus requiring adjustments to cul de sac length and number of units served). With
the requested adjustment, the property rights of the adjacent owner are preserved. Staff found that
safety will not be impacted by the three additional units as the cul de sac street and intersection is in
all other manners conforming with design requirements and capable of handiing the additional vehicle
trips. Also, TVF&R has determined that length does not affect safety with respect to the number of
lots to be served by a cul-de-sac. TVF&R makes the determination of whether the number of lots
poses a safety concemn. According to Eric McMullin, TVF&R requires two (2) accesses for safety
when more than 25 residential houses are on a street. Here, that standard is met because only 23
houses will be served. The public welfare is moreover unaffected by the three additional houses on
this cul de sac since the standard is intended to limit the use of lengthy culs-de sac and promote
connectivity and transportation options. In this case, there are no available points to connect to, apart
from what is already proposed by the future street plan. The existing development pattern and
presence of resources prevent the development from complying with the block length standards.
However, where the block length standards incorporated an exemption for these types of constraints,
the cul de sac standards did not. Moreover, due to these prior development patterns, there is no way
to connect the private street serving the lots to adjacent streets. Accordingly, there are only two
options to access the lots in the proposed subdivision; one is a cul-de-sac and one is a looped street
within the subdivision. A looped street would have to be constructed in environmentally sensitive land
and would require significant excavation and/or fill. With the proposed cul de sac, preservation of the
stream bed and stormwater conveyance system will be achieved. This will serve to benefit the
general welfare of the public at arge. Therefore, staff finds no basis to determine any detriment will
occur to the public health, safety, or welfare nor does staff find that there is any injury to neighbors as
a result of allowing the three additional units on this cul de sac. No additional conditions are
warranted in this case. '

Findings for Curb Tight Sidewalk TCDC 18 810 030(L)} .

Curb tight sidewalks in the area proposed will not be detrimental to the public health, safety and
welfare or injurious to the rights of other property-owners. (The curb tight sidewalk can be considered
safe because the area behind the sidewalk has a flat spot which allows pedestrians to keep 1o the
outside while walking.) Curb tight sidewalks are used often and are an alternate location in many
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similar public streets throughout the city. This is not a safety concern. Instead, this detail is used
where only a few curb cuts are proposed. Planting strips provide for street furniture and places to put
mailboxes, power poles, streetlights, telephone pedestals, and power pedestals. This area does not
_have many of these features. In addition, as discussed above, the traffic in the area of the proposed
adjustment will be traveling relatively slowly due to the topography of the road. With a normal sized
sidewalk, there will not be pedestrian/vehicle conflicts. The curb-tight sidewalks result in less impact
to the stream, and a healthy environment contributes to public heaith.

“= The adjustment is necessary for the preservation and enjoyment of a substantial property right
because of an extraordinary hardship which would result from strict compliance with the requlations of
this fitle. ' :

Findings for Curb Tight Sidewalk TCDC 18 810 030(L)

Without granting the adjustment, the applicant would be required to amend the Division of State

I ands and Army Corps joint wetland permit. One aspect these agencies seek in wetland
filllencroachment permits is minimization of disturbance to the resource. It is conjecture to speculate
that the applicant would not be able to obtain such an amendment to their permit; however, it is
important to consider the possibility. Without the DSL/Army Corps approval, the project would not be
allowed to proceed, depriving the applicant of the ability to develop the property at the allowed

" density. The other hardship that would be encountered is the additional cost associated with either
additional fill, or larger retaining walls. Since the value of the exaction for the roadway stream
crossing is already disproportionate, additional costs placed on this crossing result in an exceeding
hardship on the applicant. The applicant would therefore be denied the rights to develop his property
within the normal limits of takings law.

As the findings for granting the adjustments have been met, no additional conditions of approval are
warranted. ' '

4. ASSIGNMENT OF ERROR 5(K)

Lastly, LUBA found that since there had been no iree plan filed to establish the methods and extent of
tree protection requirements, it was premature to determine whether sufficient protection had been
afforded to plant materials. The text of their discussion follows: :

K. Landscaping

One of the specific planned development criteria is TCDC 18.350.100(B)Y(3)()(1).”* - Petitioner
contends that the city erred in counting the 44 percent of the site that will be included in the 6pen space and
drzinage tract on the site, which will be left in its current undeveloped state, in applying the TCDC
18.350.100(B)(3)(g)(1) landscaping requirement. Petitioner contends that TCDC 18.350.100(B)(3)(g)(1).
requires more proactive landscaping efforts on the part of the applicant. :

The city’s interpretation of TCDC 18.350.100(B)(3)(g)(1) to allow the open space area that is to be left
in its natural state to be counted toward the TCDC 18.350.100(B)(3)(g)(1) 20% landscaping requirement is
implicit. Record 29. The city contends that it is a sustainable interpretation under ORS 197.829(1) and Church.

We agree with the city.

MTCDC 18.350.100(B)(3)(2)(1) imposes the following requirement:
Residential Development: In addition to the requirements of subparagraphs (4) and (5) of section a of this subsection, 2 minimum of

- 20 percent of the site shall be landscaped|.]”
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Petitioner also cites TCDC 18.745.030(B) and TCDC 18.350.100(B}(3)(a)(5) and argues that the
applicant’s landscape plan fails to protect existing vegetation “as much as possible” or replace trees.”” The city
does not respond to petitioner’s contention concerning preservation of vegetation during construction
under TCDC 18.745.030(E). Accordingly, we sustain that part of subassignment of error 5(K).
(Emphasis added). Petitioner’s contention regarding TCDC 18.350.100(B)(3)(a)(5) is not clear. We have
already sustained petitioner’s subassignment of error 5(I). Until that deficiency is considered by the city on
remand, it is premature to consider whether there is any obligation to replace any trees in the area to be
developed, beyond the replacement trees that are already proposed.

_This subassignment of error is sustainedinpart.

ADDITIONAL FINDINGS AND ANALYSIS

LUBA had found that since the applicant had not prepared a tree plan, there was inadequate
evidence to evaluate the petitioner's claim that vegetation was not being protecied. The applicant
has submitted the required tree plan, including a protection program. Apart from the areas that will be
disturbed to construct the infrastructure (sewer, water, storm drainage, streets, efc.) and the lots that
will be graded for soil stability and proper drainage, the remainder of the site will be required to be
protected from disturbance. The applicant will be required to erect protection fencing around each
tree or group of trees to be retained. To ensure that the remaining vegetation is protected as much
as possible, the following conditions should be required.

Recommended Conditions of Approval (#55, 56, 57, 58):

Prior to commencing any site work, the applicant shall submit construction drawings that
include the approved Tree Removal, Protection and Landscape Plan. The “Tree Protection
Steps” identified in Teragan & Associates Letter of November 19, 2004 shall be reiterated in
the construction documents. The plans shall also include a construction sequence including
instaliation and removal of tree protection devices, clearing, grading, and paving. Only those
trees identified on the approved Tree Removal plan are authorized for removal by this

decision.

Prior to commencing any site work, the applicant shall establish fencing as directed by the
project arborist to protect the trees to be retained. The applicant shall allow access by the City
Forester for the purpose of monitoring and inspection of the tree protection to verify that the
tree protection measures are performing adequately. Failure to follow the plan, or maintain
tree protection fencing in the designated locations shall be grounds for immediate suspension
of work on the site until remediation measures and/or civil citations can be processed.

Prior to final plat approval, the applicant shall ensure that the Project Arborist has submiited
written reports to the City Forester, at least, once every two weeks, from initial tree protection
zone (TPZ) fencing installation, through site work, as he monitors the construction activities

STCDC 18.745.030(E) provides:
“Protection of existing vegetation. Existing vegetation on a site shall be protecied as much as possible.
“1. The developer shall provide methods for the protection of existing vegetation to remain during the construction process; and

“2. The plants to be saved shall be noted on the landscape plans (e.g., areas not to be disturbed can be fenced, as in snow fencing
which can be placed around individnal trees). '

TCDC 18.350.100(B)(3)(a)}(5) provides: ‘
“Trees preserved to the extent possible. Replacement of trees is subject to the requirements of Chapter 18.790, Tree Removal.”
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and progress. These reports should include any changes that occurred to the TPZ as well as
the condition and location of the tree protection fencing. If the amount of TPZ was reduced
then the Project Arborist shall justify why the fencing was moved, and shall certify that the
construction activities to the trees did not adversely impact the overall and long-term health
and stability of the tree(s). If the reports are not submitted or received by the City Forester at
the scheduled intervals, and if it appears the TPZ’s or the Tree Protection Plan is not being
followed by the contractor, the City shall stop work on the project until an inspection can be
done by the City Forester and the Project Arberist. This inspection will be to evaluate the tree
protection fencing, determine if the fencing was moved at any point during construction, and

determine if any part of the Tree Protection Plan has been violated.

Prior to issuance of building permits, the applicant shall submit site plan drawings indicating
the location of the trees that were preserved on the lof, location of tree protection fencing, and
a signature of approval from the project arborist regarding the placement and construction
techniques o be employed in building the house. All propcsed protection fencing shall be
installed and inspected prior to commencing construction, and shall remain in place through
the duration of home building. After approval from the City Forester, the tree protection
measures may be removed.

SECTION VIL CONCLUSION

in conclusion, the City asserts that the applicant has adequately responded to the errors identified by
LUBA, and has supplemented the record with additional information and evidence with which to evaluate
the findings. Staff concurs with the applicant on these findings, and has recommended several
additional conditions of approval to ensure that these standards and practices are implemented as part
of this final decision. Staff therefore recommends approval of the Ash Creek Estates Subdivision, case
file SUB2003-00010/ ZON2003-00003/ PDR2003-00004/ SLR2003-00005/ VAR2003-00036/ VAR2003-

00037. _

January 25, 2005

PREPARED BY:  Morgan Tracy DATE
Associate Planner

January 25, 2005
APPROVED BY: * Dick Bewersdorff DATE
Planning Manager
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: | . EXHIBIT B

CITY OF TIGARD, OREGON
RESOLUTION NO. 03- (0!
A RESOLUTION TO AMEND RESOLUTION 03-58, APPROVING THE ASH CREEK ESTATES

PLANNED DEVELOPMENT, TO CORRECT THE REFERENCED DATE OF THE APPLICANT'S
LETTER ESTABLISHING THE CONDITIONS GF APPROVAL.

WHEREAS, the Planning Coramission reviewed the Ash Creck Bstates Planned Development proposal at a
public hearing at its meeting of July 7, 2003; and '

- WHEREAS, the P]aﬁﬁng Comrmission made motions to both deny and approve the application, both of
which failed in a 4-4 tie vote; and

WITEREAS, the by-laws of the Planning Commission and Robert’s Rules. of Order specify that if an
affirmative vote i favar of an application is not aitained, the application is denied. Since the denial
occurred de facto, no findings were adopied, and the denial is without prejudice; and

WHEREAS; the City Conncil held a public hearing on the appeal of the denial on Augnst 12, 2003 which
was contirmed to September 9, 2003 to take additional testimony; and

WHEREAS, the City Council reviewed the testimony, submittals, and staff report on August 12, 2003 and
September 9, 2003, and reviewed findings and conditions of approval that were prepared by the applicant,
Winwood Construction, on October 28, 2003; and _

WHERBAS, the City Council concluded that the proposed development with the conditions of approval as
prepared by the applicant, would be in compliance with all applicable decision ciiterfa; and

WHEREAS, the City Council adopted a resolution approving the Ash Creek Hstates Subdivision that
included a reference to Exhibit A, the applivant’s Ietter dated September 26, 2003, where the correct date of
that letter and Exhibit as included with the previous resolution was in fact October 10, 2003, and Council
wishes that fhe record reflect the accurate date; '

NOW, THERBFORE, BE I'T RESOLVED by the Tigard City Council that:

SECTION 1: The Tigard City Council approves applications SUB2003-00010/PDR2003-
00004/Z0ON2003-00003/SLR2003-00005/VARZ2003-00036/V AR2003-00037 - Ash
Creek Hstates Subdivision, subject to the conditions of approval stated in the letier dated
October 10, 2003, from Steve Kay of Kiwahashi Associates to the City of Tigard,
attached with Resolution 03-58 and incorporated herein by this reference.

RESOLUTION NO. 03 - (g}
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- SECTION 2:

SECTION 3:

PASSED:

JETEST:

The Tigard City Council adopts the findings stated in the Staff Report to the Planning
Commission, attached with Resolution 03-58 (as Exhibit B} and incorporated herein by
this reference. The Counefl further adopts the findings stated in the applicant’s October
10", 2003 letter, attached with Resolution 03-58 (as Exhihit A) and incorporated herein

by this raference. |

This resolution is effective immediately upon passage.

 mis £f 4 day of_ ANO@m Den) 2003.

Citty Recorder - City of Tigard
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) , EXHIBIT €

CITY OF TIGARD, OREGON
RESOLUTION NO. 03- 20

A RESOLUTION AND FINAL ORDER APPROVING THE ASH CREEK ESTATES SUBDIVISION
(SUBDIVISION (SUB) 2003-00010/PLANNED DEVELOPMENT REVIEW (PDR) 2003-00004/ZONE
CHANGE (ZON) 2003-00003/SENSITIVE LANDS REVIEW (SLR) 2003-00005/ADJUSTMENT (VAR)

2003-00036/ADTUSTMENT (VAR) 2003-00037), ADOPTING FINDINGS AND IMPOSING
CONDITIONS. :

WHEREAS, tha Piannmg Commission reviewed this case at a public hearing at its meeting of July' 7, 2003;
and

WHEREAS, the Plamning Commission made motions to both deny and approve the a